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Kristen Simmons on SB484: Nevada Legislature Allows for Greater Flexibility
with Irrevocable Trusts

“ S B484 w asapprovedby N evadaGovernorBrianS andovalonJune10,2015
andbecom eseffectiveonO ctober1,2015. N otably,S B484 allow sN evada
irrevocabletrustsgreaterflexibility by expandingthedecantinglaw sand
allow ingfornon-judicialsettlem entagreem ents.

S B484 enhancestheflexibility ofN evadalaw ,m akingN evadalaw evenm ore
attractivetosettlorsandbeneficiaries. By utilizingN evada’sdecantinglaw s
ornon-judicialsettlem entagreem ents,irrevocabletruststhatlockuptheir
assetsinw aysthatfrustratethesettlor’soverallintentorirrevocabletrusts
thatcontainterm sw hichnolongerm eetafam ily’sneedsbecauseofchanging
circum stancescanbealteredandim proved.”

KristenS im m onsprovidesm em bersw ithim portantcom m entary that
sum m arizesthem aterialchangesm adeby S B484 thatincreasetheflexibility
ofN evadairrevocabletrusts.

KristenE.S im m ons,EP L S ,A EP ®,isam em berattheL aw O fficesofO shins&
A ssociates,L L C inL asVegas,N evada. S hepracticesintheareasofestate,
businessandassetprotectionplanningandisasam em beroftheN evada
S tateBarP robateandT rustS ectionL egislativeCom m ittee,w hichauthored
S B484. S hehasreceivedtheAV® R atingfrom M artindale-Hubbellandis
certifiedasanEstateP lanningL aw S pecialistby theEstatelaw S pecialist
Board,Inc.,anorganizationaccreditedby theAm ericanBarAssociationand
affiliatedw iththeN ationalAssociationofEstateP lanners& Councils. S hehas
alsobeendesignatedasanAccreditedEstateP lanner(AEP ®)by theN ational
AssociationofEstateP lanners& Councils. Every yearsince2008shehasbeen
listedasoneofN evada'sR isingS tarsintheM ountainS tatesS uperL aw yers



m agazinein(1)T ax andin(2)EstateP lanning& P robate. Kristenw as
adm ittedtotheN evadaS tateBarin2004 andtoT heFloridaBarin2005.

Kristencanbereachedat702-341-6000,x7ortksim m ons@ oshins.com . You
m ay alsovisitthefirm 'sw ebsiteathttp://w w w .oshins.com .

HereisKristen’scom m entary:

EX ECU T IVES U M M A R Y:

S B484 w asapprovedby N evadaGovernorBrianS andovalonJune10,2015
andupdatesseveralofN evada’sestateandtrustlaw s. P articularly,S B484
allow sN evadairrevocabletrustsgreaterflexibility by expandingthe
decantinglaw sandallow ingfornon-judicialsettlem entagreem ents. T his
com m entary sum m arizesthechangesm adetothedecantinglaw sand
outlinesN evada’snew ,non-judicialsettlem entagreem entstatute.

CO M M EN T :

DecantingU pdates: T opT hreeChangestoN R S 163.556

W henatrustisdecanted,thetrusteeofanexistingtrustdistributesassetsof
theexistingtrust(“ O riginalT rust” )intoadifferenttrust(“ S econdT rust” ),w ith
differentterm s. A trustm ay bedecantedforavariety ofreasons. For
exam ple,itm ay bedesirabletodecantatrustthatprovidesforstaggered
distributionsofprincipalorallow sdistributionsbasedonasupportstandard
intoanew trustthatisfully discretionary,thereby providingthebeneficiaries
ofthetrustw ithahigherlevelofassetprotection.

T w enty-tw ostateshaveadoptedstatutesallow ingatrusttobe
decanted. N otallstatedecantingstatutesarecreatedequal,how ever. Fora
com parisonofthedifferentdecantingstatutes,seeS teveO shins’ 2nd Annual
T rustDecantingS tateR ankingsChart. N otably,N evadaw asalready ranked
secondonthechart,andthechangesm adetoN evada’sdecantingstatute
throughS B484 w illlikely raiseN evada’sscore.Herearethetopthreechanges
toN evada’sdecantingstatute:



1.A bility toR em oveCertainM andatory Incom eInterests

P riortoS B484,atrusteew ouldnothavebeenperm ittedtodecantaN evada
trustintoaS econdT rustiftheresultofappointingtheproperty from the
O riginalT rustw ouldreduceacurrentfixedincom einterest,annuity interest
orunitrustinterestofabeneficiary. Forexam ple,ifatrustw asestablishedby
parentforchildand providedthatchildw astoreceiveallincom e,thetrustee
oftheO riginalT rustw ouldbeperm ittedtodecanttheproperty intoaS econd
T rustthatm odifiedtheterm sasitrelatestotheprincipal,buttheS econd
T rustw ouldstillhavetorequirethatalloftheincom ebepayabletothe
child.

S B484 m odifiesthisrestriction. U nderthenew N evadalaw ,atrusteeis
perm ittedtodecantaN evadatrustintoaS econdT rustthatrem ovesthe
fixedincom einterest,solongastheO riginalT rustfrom w hichthetrusteeis
decantingdidnotqualify foram aritaldeductionorcharitablededuction,or
w asnotonethatpaidaqualifiedinterestpursuanttoIR C § 2702. Ifthe
O riginalT rustthatisbeingdecanteddidqualify foram aritalorcharitable
deductionorisonethatpaysaqualifiedinterestunderIR C § 2702,thesam e
lim itationpriortothem odificationappliesandthetrustm ay bedecanted,so
longastheS econdT rustdoesnotreducetheincom einterestofanincom e
beneficiary oftheO riginalT rust.

AsaresultofS B484,thepossibilitiestom odify anincom einterestinatrust
expandtheusesofdecanting.

M ostnotably,anO riginalT rustthatrequiresam andatory distributionof
incom e,exposingtheincom etothebeneficiary’screditorsanddivorcing
spouses,cannow bedecantedintoaS econdT rustthatdistributesincom e
only inthediscretionofatrustee,thereby protectingtheundistributed
incom efrom thebeneficiary’screditorsanddivorcingspouses.

Incom etax savingsm ay alsonow beachievedthroughdecanting. R evisiting
theexam plenotedabove,ifthechildthatw astoreceivealloftheincom eof
theO riginalT rustisaresidentofastatethatim posesahighstateincom etax,
thetrusteecoulddecanttheO riginalT rustintoaS econdT rustthatdoesnot
forceoutalloftheincom e,insteadholdingtheincom eandprincipaland



avoidingthestateincom etaxationorsprinklingtheincom etobeneficiaries
w hoareinlow erincom etax brackets.

W hatifinsteadofbeingaresidentofahigh-taxingstate,thebeneficiary in
theaboveexam pledevelopedadrugaddiction? T hetrusteeoftheO riginal
T rustcouldnow distributetheproperty oftheO riginalT rustintoaS econd
T rustthatnotonly includesdrugtestinglanguage,butalsopreventsthe
incom efrom beingdistributedtotheailingbeneficiary,w hothentradesitfor
hisorherillegalsubstanceofchoice.

2.A bility toA ccelerateorP ostponeaBeneficiary’sInterestintheT rust

Asisthecasew ithall22 statedecantingstatutes,atrusteem ay not
effectively addabeneficiary toatrustby appointingproperty from the
O riginalT rusttoaS econdT rustthatincludesabeneficiary thatw asnota
beneficiary oftheO riginalT rust. S B484 givesgreaterflexibility toatrusteeto
m odify thetim ingofabeneficiary’sinterestinthetrust. U ndertherevised
statute,theS econdT rustintow hichanO riginalT rustisdecantedm ay haveas
beneficiariesany currentbeneficiariesoftheO riginalT rust,orany future
beneficiariesoftheO riginalT rust.

A prim eexam pleoftheapplicationofthisrevisionisasfollow s: Assum ethat
theO riginalT rustincludesasacurrentbeneficiary only thesettlor’schild,but
notany ofthechild’sdescendants.T herem ainderbeneficiariesofthetrust
arethechild’sdescendants. T hetrusteeoftheO riginalT rustcannow decant
theO riginalT rustintoaS econdT rustthatincludesthechildandallofthe
child’sdescendantsascurrentbeneficiaries. T hisw ay,thechildcandivert
trustfundstohisorherdescendantsdirectly from thetrustw herethereare
likely nogifttax ram ifications,ratherthantakingfundsfrom thetrustand
thengiftingthefundstothedescendant(s). N otonly w ouldthisscenariosave
gifttax exem ptionforthechild,butitm ay alsobeaw ay todivertincom eto
juniorgenerationsthatareinalow erincom etax bracketthanchild.

3.ClarificationofA pplicationofS tatutetoT rustsGovernedby,S itusedinor
A dm inisteredundertheL aw sofN evada

S B484 clarifiesthatN R S 163.556appliestoany O riginalT rustthatisgoverned
by,situsedinoradm inisteredunderthelaw sofN evada. T henew language



ofthestatutespecifically includestruststhatareinitially governedby,sitused
inoradm inisteredunderN evadalaw pursuanttotheterm softhetrust
instrum ent,andalsototruststhatarem ovedtoN evadafrom anotherstate
orforeignjurisdiction. M any trustsareinitially situsedinorarem ovedto
N evadatom akeuseofitsfavorabledynasty trustandassetprotectiontrust
law s. T hedecantingopportunitiesavailableinN evadashouldincreasethe
num beroftruststhatm ovetoN evadafrom anotherjurisdiction.

N on-JudicialS ettlem entA greem ents

InadditiontoexpandingaT rustee’sability todecantanO riginalT rust,S B484
alsoaddedtheability toresolvecertainm attersrelatingtoatrustw ithout
courtapproval. Incasesw heredecantingisnotanoptionorisundesirable,a
non-judicialsettlem entagreem entm ay beusedtom odify oneorm oreterm s
ofthetrust,transfertheprincipalplaceofadm inistrationofthetrust,expand
orrestrictthetrustee’spow ersoreventerm inatethetrust. A com pletelistof
them attersthatm ay beaddressedthroughanon-judicialsettlem ent
agreem ent(asoutlineddirectly from S B484)areasfollow s:

(a)T heinvestm entoruseoftrustassets;

(b)T helendingorborrow ingofm oney;

(c)T headdition,deletionorm odificationofaterm orconditionofthe
trust;

(d)T heinterpretationorconstructionofaterm ofthetrust;

(e)T hedesignationortransferoftheprincipalplaceofadm inistrationof
thetrust;

(f)T heapprovalofatrustee’sreportoraccounting;

(g)T hechoiceoflaw governingtheconstructionofthetrustinstrum ent
oradm inistrationofthetrust,orboth;

(h)Directiontoatrusteetoperform orrefrainfrom perform inga
particularact;



(i)T hegrantingofany necessary ordesirablepow ertoatrustee;

(j)T heresignationorappointm entofatrusteeandthedeterm inationof
atrustee’scom pensation;

(k)T hem ergerordivisionoftrusts;

(l)T hegrantingofapprovalorauthority,foratrusteetom akecharitable
giftsfrom anoncharitabletrust;

(m )T hetransferofatrust’sprincipalplaceofadm inistration;

(n)N egatingtheliability ofatrusteeforanactionrelatingtothetrust
andprovidingindem nificationtherefor;and

(o)T heterm inationofthetrust.

Inorderforanon-judicialsettlem entagreem enttobeeffective,itm ustbe
signedby all“ indispensableparties.” Generally,anindispensableparty isone
w how ouldneedtoconsenttothechangeproposedby thesettlem ent
agreem enthadtheagreem entinsteadbeensubm ittedtothecourt. T he
identity oftheindispensablepartiesm ay vary dependinguponthechange
proposed.

Incasesw heretheoriginaltrustutilizesm ediocreprovisionsorisvague,non-
judicialsettlem entagreem entisaviableoption. Itshouldbenotedthat
decantingatrustunderN evadalaw doesnotrequirenoticetothe
beneficiariesaffectedby theactionofthetrustee,w hereasanon-judicial
settlem entagreem entw ouldrequirethebeneficiaries’ acknow ledgem ent
andconsentifthebeneficiary isanindispensableparty.

S um m ary

N evadarem ainsontheleadingedgeoftrustjurisdictionsby m odifyingits
statutestom akethem m oreattractivetosettlorsandbeneficiaries. By
utilizingN evada’sdecantinglaw sornon-judicialsettlem entagreem ents,
irrevocabletruststhatlockuptheirassetsinw aysthatfrustratethesettlor’s
overallintentorirrevocabletruststhatcontainterm sw hichnolongerm eeta



fam ily’sneedsbecauseofchangingcircum stancescanbealteredand
im proved.

HO P ET HIS HEL P S YO U HEL P O T HER S M A KEA P O S IT IVEDIFFER EN CE!

Kristen E. Simmons
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